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VEMORANDUM COPI NI ON
GERBER, Judge: In a January 11, 2005, Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330) (Notice) respondent notified petitioner that the
filing of the Notices of Federal Tax Lien (NFTLs) with the Panol a
County Chancery Clerk’s Ofice in Batesville, M ssissippi, for
petitioner’s 1991 tax liability was sustained. In a tinely

petition, petitioner posed several generalized reasons why he
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believed that there was an abuse of discretion and why respondent
shoul d not be allowed to proceed with collection. The sole issue
for our consideration is whether respondent’s determnation to
file NFTLs relating to petitioner’s 1991 tax liability was an
abuse of discretion.

This case was submtted fully stipul ated! pursuant to Rule
122,2 and the parties’ agreed facts and acconpanyi ng exhibits are
i ncorporated herein by this reference.

Backgr ound

At the tinme his petition was filed, petitioner resided in
Hazl ehurst, M ssissippi. This Court rendered an opinion deciding
the nerits of petitioner’s 1991 inconme tax deficiency, Scott v.

Conmi ssioner, T.C. Menp. 1997-507, and on June 19, 1998, a

deci sion was entered setting forth the amount of said deficiency.
Petitioner appealed to the Court of the Appeals for the Fifth
Crcuit, and this Court’s decision was affirnmed (in an

unpubl i shed opi nion) on June 3, 1999. See Scott v. Conm Ssioner,

182 F. 3d 915 (5th Gr. 1999).

! This case was submitted fully stipulated at the Trial
Session of the Court held at Jackson, M ssissippi, on Feb. 6,
2006. This matter was submtted for disposition by order of the
Chi ef Judge to Judge Joel Gerber on Feb. 13, 2007.

2 Unless otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended and in
effect for the period under consideration.
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Pursuant to this Court’s decision, respondent assessed a
$73,053 deficiency in income tax, a $12, 313 delinquency addition
to tax under section 6651(a)(1), a $14,611 accuracy-rel ated
penal ty under section 6662, and $72, 080.39 of accrued interest.
As of January 31, 2006, the outstandi ng bal ance due on
petitioner’s 1991 tax liability, including penalties and interest
to that date, was $288, 028. 05.

During the period Cctober 22, 2000, through m d-January
2004, respondent offset an aggregate anount of $772. 64 agai nst
petitioner’s outstanding 1991 tax liability. The offsets were
the followng tax refunds clained by petitioner and his wife on
their jointly filed returns: $56.48 (clainmed for 1999), $600.00
(clainmed for 2000), $112.96 (clainmed for 2001), and $3. 20
(clainmed for 2002).

On or about July 15, 2004, petitioner was in touch with
Revenue O ficer Beth MCull ough who had been assigned to coll ect
petitioner’s outstanding 1991 tax liability. Petitioner provided
Ms. McCul l ough with a letter along with a seven-page nenorandum
dated July 15, 2004, which set forth background in support of
petitioner’s request that respondent not file an NFTL with
respect to his 1991 tax liability. In the nmenorandum petitioner
expl ai ned that he was 67 years old, had practiced |law i n Jackson,
M ssi ssippi, for 43 years, and had a good reputation. Petitioner

al so outlined the status of his health explaining that he had
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heart bl ockage issues, high blood pressure, a malignant tunor,
whi ch was under treatnment, and notor problenms with his left |eg
requi ring use of a wal ker.

Petitioner also outlined his financial condition in the
menor andum expl ai ning that his only steady inconme was a nonthly
$1, 727 Social Security paynment and that his professional incone
fromlaw practice was greatly reduced. He listed nonthly
expenses totaling $5,254.81 and various outstanding liabilities,
including credit card debt, bank | oans, and nortgages totaling
approxi mately $422,000. His outstanding 1991 i ncone tax
liability was not included in the $422,000 anmobunt. Petitioner
reflected assets exceeding liabilities by an amount | ess than
$100, 000, after considering his tax liabilities. He proposed a
plan to refinance his assets in order to make an offer-in-
conprom se and to delay filing of the NFTLs, which petitioner
believed would “destroy” his credit. Alternatively, he stated
that if respondent filed the NFTLs and pursued coll ection,
petitioner would be “driven” into bankruptcy.

Thereafter, respondent, by certified mail, sent petitioner
Notices of Federal Tax Lien Filing and Your Right To a Hearing
Under | RC 6320, dated August 4 and August 10, 2004, which is also
denom nated as a “Letter 3172", along with three Notices of
Federal Tax Lien, all of which concerned petitioner’s 1991 tax

l[tability. The NFTLs were filed on August 6, 2004. On or about
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Septenber 3, 2004, petitioner tinely filed a Form 12153, Request
for a Collection Due Process Hearing, listing the follow ng 13
grounds for his disagreenent with respondent’s collection
actions: (1) Appropriateness of collection actions; (2)
collection alternatives; (3) inpairnment of spouse’s rights; (4)
anmount of tax; (5) amount of interest; (6) anmount of penalty; (7)
i nadequacy of notice; (8) due process rights; (9) equal
protection rights; (10) other points to be nade at hearing; (11)
adequacy of Appeals rights; (12) tineliness of notice of lien;
and (13) inproper filing of lien.

Petitioner’s request for a hearing was assigned to
respondent’s Appeals Oficer Horace G antham who sent a
Septenber 22, 2004, letter to petitioner, tentatively, to
schedul e an Cctober 5, 2004, hearing and requesting petitioner,
wi thin 10 days, to advise of his availability for such hearing.
By that sanme letter, Appeals Oficer Ganthamforwarded a Form
433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndi vidual s, on which petitioner was to provide
information to enable the Appeals officer to consider collection
alternatives. Petitioner sent a letter, dated Septenber 27,
2004, to the Appeals officer requesting that the October 5, 2004,
date be rescheduled to a date after Cctober 26, 2004. The
Appeal s officer replied by a Septenber 29, 2004, letter

rescheduling a hearing for Cctober 27, 2004. The hearing was
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agai n reschedul ed for Novenber 3, 2004, and on Novenber 1, 2004,
petitioner called and requested a further rescheduling to
Novenber 9, 2004. On Novenber 9, 2004, petitioner telephoned
Appeal s Oficer Gantham and indicated that he had suffered an
injury, and the hearing was finally schedul ed for Novenber 16,
2004.

The hearing was held on Novenber 16, 2004, and the foll ow ng
general topics were discussed: (1) The Appeals process and the
t hen out standi ng anount of petitioner’s 1991 tax liability; (2)
collection alternatives, such as offers-in-conprom se and
i nstal | ment paynent plans, were limted due to the fact that
petitioner’s net worth was sufficient to pay his entire 1991 tax
ltability; (3) the possibility of respondent’s collecting the
entire amount of the 1991 tax liability frompetitioner’s equity
in a retirement account, and a possible tax advantage from
coordination of levies by respondent on that account; (4)
petitioner declined any additional discussion of his 13 itens of
di sagreenent which he had |listed on the Form 12153, but he
reserved the opportunity to detail his disagreenent in a
subsequent writing; (5) petitioner advised that he would consult
with his certified public accountant (C.P.A ) to determ ne what
was in his best interest and notify Appeals Oficer G antham by

the end of the week.
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Appeal s O ficer G antham concluded that petitioner’s net
worth was sufficient to satisfy the outstanding 1991 tax
l[iability mainly due to the $308,000 equity in a retirement
account, which was subject to | oans of $36,000. The day after
t he hearing, Appeals Oficer G antham spoke with Revenue O ficer
McCul | ough to make arrangenents for a possible |evy on
petitioner’s retirenment account.

On Novenber 19, 2004, Appeals Oficer Ganthamreceived, by
facsimle, a letter wwth an attachment from petitioner
suppl enmenting the matters di scussed at the Novenber 16, 2004,
hearing. In the Novenber 19, 2004, facsimle, petitioner
reiterated his health-related difficulties, and he al so poi nted
out that the tax year involved was 1991 so that 13 years of
i nterest had accrued which represented 75 percent of the
out st andi ng bal ance due. Petitioner also enphasized that he had
a good record as a taxpayer during the past 43 years and that
cutting off alternative nmethods for resolution was not
appropriate. Petitioner advanced M ssissippi |law in support of
his position that his wife had a right to occupy the “marital
domcile”, and the filing of a lien would inpinge on that right
and al so | essen the value of the realty w thout providing
respondent with additional opportunities to collect. Petitioner
al so conpl ai ned that respondent had “appropriated’” joint tax

refunds to satisfy part of his individual 1991 tax liability.
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Petitioner also attenpted to question whether the section
6651(a) (1) addition to tax and the section 6662 penalty were
over st at ed.

In the Novenber 19, 2004, facsimle petitioner also
contended that the outstanding anounts of the addition to tax and
penalty reflected on the NFTLs exceeded the 25 percent and 20
percent anounts, respectively, set forth in sections 6651(a)(1)
and 6662 and, therefore, were invalid. Finally, petitioner
contended that the hearing did not provide himwth either
substantive or procedural due process because:

1. There are no standards or procedures for conduct
of the hearing.

2. There is no provision for making a witten record
of the hearing.

3. No burden of proof is provided, nor is taxpayer
informed as to what is grounds for relief.

4. The presiding officer at the hearing is enpl oyed
by the IRS, an adversary party, and therefore cannot
be inpartial for due process purposes.

5. No evidence is required or presented by IRS to
establish that due process rights have been afforded.

6. The hearing is a post-deprivation hearing which
does not conply with due process requirenents.
There is no due process requirenment for filing the lien.

7. Taxpayer was not allowed at the hearing to present
an offer in conprom se. The provisions of [section]
6631 require that every IRS notice that includes an
anount of interest required to be paid by the taxpayer
must include a detailed conmputation of the interest
charged. This was not done in this case as is
denonstrated by the RS s notices.
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Petitioner sent no further comuni cations to Appeals Oficer
G antham and, accordingly, no further information was advanced
about any particular collection alternative. On January 11,
2005, the Notice was sent to petitioner, and he tinely instituted
this proceeding on February 9, 2005. 1In essence, the Notice
expl ai ned that because a review of petitioner’s assets reveal ed
that he had sufficient equity to pay the tax liability in full,
there was no prospect for the consideration of an offer-in-
conprom se. The Notice also indicated that petitioner stated
that he would consult with his C. P. A and advi se respondent about
ways to gain a tax advantage from coordination of |evies, but
petitioner failed to provide this information. Also reiterated
in the notice of determ nation, was that petitioner had declined
to discuss “the issues * * * [he] raised in * * * [his] request
for a hearing”. The Notice concluded with the determ nation that
the filing of the NFTLs with the Panola County Chancery Clerk’s
Ofice in Batesville, Mssissippi, for petitioner’s 1991 i ncone
tax liability was sustai ned.

In addition to the above Notice, respondent sent the
followng Letters to petitioner regarding his 1991 tax liability:

1. Letter CP-14: Sent on or about Novenber 9, 1998, which

normal Iy contains paynent history and contact tel ephone nunbers.
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2. Letter CP-501: Sent on or about Decenber 28, 1998,
whi ch contained tax liability information and contact tel ephone
nunbers.

3. Letters CP-503: Sent on or about February 1, 1999, and
Cct ober 28, 2002, which contained tax liability information and
contact tel ephone nunbers.

4. Letters CP-504: Sent on or about March 8, 1999, Apri
12, 1999, Septenber 4, 2000, and July 7, 2003, which contained
tax liability informati on and contact tel ephone nunbers.

5. Letter 3174: Sent on or about August 29, 2003, by
I nternal Revenue O ficer Beth McCul | ough advising that if the
1991 tax bal ance due were not paid by Septenber 12, 2003, an NFTL
woul d be fil ed.

6. Letter 3172: Sent on August 4, 2004, by Revenue O ficer
McCul | ough notifying of the filing of an NFTL for petitioner’s
1991 tax liability.

Di scussi on

Petitioner, who had practiced law in M ssissippi for 43
years, represents hinself in this proceedi ng where, for various
reasons, he contends there was an abuse of discretion in

respondent’s filing of an NFTL. On several occasions, petitioner
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has |isted 13 broad contentions® which he believes support his
assertion that there has been an abuse of discretion.

Petitioner, however, in this shotgunlike approach has not
provi ded neani ngful detail or |egal support for his contentions,
either to respondent or to the Court.*

Petitioner vigorously pursued respondent’s determ nation of
his 1991 incone tax deficiency, and he was unsuccessful in this
Court and in his Appeal to the Court of Appeals for the Fifth

Crcuit. Scott v. Commi ssioner, T.C. Menp. 1997-507, affd. 182

F.3d 915 (5th Gr. 1999). Accordingly, petitioner may not
contest the existence or anmount of the underlying tax liability
because he received a notice of deficiency, and he had a ful

opportunity to dispute the underlying tax liability. Sec.

3 The broad contentions include:
(1) Appropriateness of collection actions; (2)
collection alternatives; (3) inpairnment of
spouse’s rights; (4) anount of tax; (5) anount of
interest; (6) amobunt of penalty; (7) adequacy of
notice; (8) due process rights; (9) equal
protection rights; (10) other points to be nade at
hearing; (11) adequacy of Appeals rights; (12)
tineliness of notice of lien; and (13) inproper
filing of lien.

“ Petitioner’s pleading, submssions to respondent, and
his legal briefs filed with the Court are terse and contain
broad pl atitudes w thout neaningful rationale or support in
statutes, regulations or case precedent. W do not hold
petitioner to a higher standard because of his extensive
| egal career, but sinply note that he had the ability or
capacity to provide the Court with [egal support, if any
exists, for his allegations or assertions.
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6330(c)(2): Sego v. Conmissioner, 114 T.C. 604, 610 (2000): Goza

v. Comm ssioner, 114 T.C 176, 180-181 (2000). WNbreover,

petitioner would also be barred fromlitigating a second tinme his
1991 incone tax liability based on the principles of res
j udi cat a.

Qur consideration in this case is therefore limted solely
to the question of whether there was an abuse of discretion in
respondent’s determnation to proceed with collection action and
in particular to file an NFTL. \Where the underlying tax
l[tability is not at issue, the Court will review the Appeals
officer’'s determ nation for abuse of discretion. Sego v.

Conm ssioner, supra. In this case, petitioner’s 1991 tax

liability was assessed in accord with the decision of this Court.
Property and rights to property of petitioner beconme subject to a
lien arising in favor of the United States at the tinme of the
assessnment because petitioner failed to pay the tax liability
after notice and demand for paynent. Secs. 6321 and 6322. The
lien is not entitled to priority® with respect to the clains of
certain other creditors of petitioner until an NFTL is filed.
Sec. 6323(a).

As of January 31, 2006, petitioner’s outstandi ng bal ance due

for his 1991 tax liability, including penalties and interest to

> “Priority” used in this context refers to respondent’s
claimor right to paynent vis-a-vis other creditors’ clains
agai nst petitioner’s property or rights to property.
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that date, was $288,028.05. At the hearing afforded to
petitioner, however, it was determned that his equity in assets,
including a retirenment account which approxi mated the anount of
the tax liability, exceeded his outstanding incone tax liability.
For that reason, the Appeals officer did not believe there was a
prospect for the consideration of an offer-in-conprom se,
al t hough the Appeals officer was open to working out a schedule
to levy on the retirenent account in a manner that would mnim ze
the tax and/or penalty burden on retirenent account distributions
used to pay the outstanding tax liability.

Many of petitioner’s contentions in support of his argunment
that there was an abuse of discretion have their roots in
respondent’s failure to consider and/or agree to collection
alternatives or to delay in filing an NFTL so as to | essen the
detrinmental effect on petitioner or his wife. W proceed to
eval uate petitioner’s contentions.

|. VWiether Petitioner Was Entitled to a Hearing Prior to
Respondent’s Filing an NFTL

Petitioner has contended that he was not afforded due
process because respondent did not provide himw th a hearing

prior to filing an NFTL. See Beery v. Conm ssioner, 122 T.C.

184, 190 (2004). Section 6320(a) provides for notification of
the filing of an NFTL in witing not nore than 5 business days
after the date of the filing of an NFTL. The express statutory

| anguage does not entitle petitioner to a hearing prior to the
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filing of the NFTL. Under section 6320(a), respondent may file
the NFTL before notifying petitioner or providing himwith a
hearing. W note, however, that petitioner did discuss his
outstanding liability and the potential for the filing of an NFTL
wi th respondent’s collection officer prior to the filing.

As a general matter

The right of the United States to collect its internal
revenue by summary adm nistrative proceedi ngs has | ong
been settled. Were * * * adequate opportunity is
afforded for a later judicial determnation of the

| egal rights, summary proceedi ngs to secure pronpt
performance of pecuniary obligations to the governnment
have been consistently sustained. [Fn. ref. omtted.]

Phillips v. Comm ssioner, 283 U S. 589, 595 (1931);° see al so

United States v. Natl. Bank of Commerce, 472 U.S. 713 (1985).

The statutes we consider provide for pronpt notice after the
collection action (filing the NFTL) and for a hearing and
judicial review Secs. 6320, 6330. Therefore, petitioner’s
contention that there was a | ack of due process nust fail.

Petitioner also contended that respondent did not provide
himwith a timely notice under section 6320 (sent to his |ast
known address within 5 business days of the NFTL filing), but the

record reflects that respondent net the tine requirenent and

6 W note that petitioner, unlike the taxpayer in Phillips,
litigated his liability on the nerits before a lien arose and in
that sense was afforded a prior judicial determnation of his
| egal rights.
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provi ded petitioner with a hearing in response to his
di sagreenent with the collection action.

1. Whether Respondent Failed To Adopt or Enploy Uniform
Rul es or Procedures for the Hearing Pursuant to
Sections 6320 and/or 6330; Wether the Adm nistrative
Procedures Act Applies to the Hearings: and Wether It
|s Respondent’s bligation To Record the Hearing

Petitioner makes the vague argunent that no uniformrules or
procedures existed for the conduct of the adm nistrative hearing
and/ or that he was not apprised of sane. Respondent counters
that there were available to petitioner, in addition to the
above-referenced statutes, section 301.6320-1, et seq., Proced. &
Adm n. Regs., and section 301.6330-1, et seq., Proced. & Adm n.
Regs., which provide rules and procedures for the hearing and the
rel ated process. W agree with respondent and find petitioner’s
contention to be without nerit or substance.

Petitioner also contends that the provisions of the
Adm ni strative Procedure Act, 5 U S.C. sec. 551-557 (1994)
should apply to the sec. 6320/6330 hearing. Respondent has
stated in procedural regulations that a hearing under sections
6320 and 6330 is not under the formal hearing provisions of the
Adm ni strative Procedure Act. See sec. 301.6320-1(d)(2), Q%A-De6,
Proced. & Adm n. Regs.; sec. 301.6330-1(d)(2), Q%A-D6, Proced. &
Adm n. Regs. Petitioner conplained that the hearing was not

recorded by respondent, but petitioner did not seek, nor was he
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deni ed the opportunity, to record the hearing.” In Davis v.

Comm ssioner, 115 T.C 35, 41-42 (2000), we enphasized that the

hearing process is informal and does not require testinony under
oath or certain other fornmalities. Petitioner does not raise any
ot her specific or particular aspect of the Adm nistrative
Procedure Act that should have been applied, and, in any event,
he did not say in what manner it would have made a difference in
this case if such procedures had been foll owed. Accordingly, we
find no nerit in these contentions.
I11. \Wether Respondent WAs Required To Provide Petitioner
Wth Specific Informati on About the Rules,
Requl ations, and or Procedures Governing Hearings:; and
Whet her There Is Any Limtation on Respondent’s Use of

| nformati on Gai ned at the Hearing To Further
Subsequent Coll ection of the Tax

Al t hough contending that respondent is required to provide
taxpayers with specific information about the rules, regul ations,
and/ or procedures governing hearings, petitioner has not cited
any statute, regulation, or case that nmandates such a
requi renent. Respondent contends that no such requirenent
exists. Section 6331(d)(4) requires the Internal Revenue Service
to informa taxpayer in nontechnical terns of the adm nistrative
appeal rights available with respect to a levy. Simlar

obligations, respecting liens, as well as levies, are inposed by

" At the tinme of petitioner’s hearing, this Court had
deci ded that taxpayers, in certain circunstances, have the right
to record a sec. 6320/6330 hearing. Keene v. Conmm ssioner, 121
T.C. 8 (2003).
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regul ati on sections 301.6320-1(a)(2) Q&A-Al10 and 301.6330-1(a)(3)
QRA-A7. In that regard, petitioner was sent Publication 1660,
wi th the August 4, 2004, Letter 3172, Notice of Federal Tax Lien
Filing and Your Right To A Hearing Under |IRC 6320. Publication
1660 describes the Appeals rights available to taxpayers, along
with nmention of hearing issues provided for in sections 6320(c)
and 6330(c). In addition, the Appeals officer explained the
hearing process to petitioner and encouraged himto provide
additional information or issues. Accordingly, thereis little
for petitioner to conplain about in the setting of this case.
Further, it has been held that an Appeals officer’s failure to
provide a taxpayer with a witten set of all rules, regulations,
and procedures applying to section 6320 and section 6330 heari ngs

was not an abuse of discretion. See Davis v. Conmni Ssioner, supra

at 41-42: Lindsay v. Comm ssioner, T.C. Mnop. 2001-285; see al so

Wlie v. Comm ssioner, T.C Meno. 2001-65.

Wth respect to whether respondent can use information
obtained at a section 6320/ 6330 hearing to advance subsequent
collection, again petitioner did not provide any statute,
regul ation, or precedent that would prevent respondent from doing
so. Respondent contends that he is not so |imted, but that he
was not aware of any such use in this case. W agree with

respondent that no such l[imtation has been shown to exist.
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V. VWhether Respondent Conmplied Wth the Notice
Requi renents for the Filing of a Notice of Federal
Tax Lien, and Whether the Appeals Oficer Was Required
To Provide Petitioner Wth Al Docunents Mintai ned by
Respondent Wth Respect to Hm

Petitioner, on brief, nmakes the barebones argunent that
respondent “must conply with notice requirenents when filing a
lien.” To make his point, petitioner, on brief, argues that
“Notice of the filing of the Iien was not given within five days
inthat the liens were filed on August 3, [sic]2005 and the
noti ce was not dated until August 10, [sic]2005.” 1In response,
respondent points out that the NFTLs were actually filed with the
County Chancery Courts on August 6, 2004, and the Notices sent to
petitioner were nmailed on August 4 and August 10, 2004. The
record bears out respondent on this point. W again note
petitioner’s shotgunlike approach and his propensity to grasp at
straws w t hout providing any neani ngful support for his position.?

Petitioner contends that the Internal Revenue Service “nust
provi de a taxpayer with docunents related to himor her in its
file.” Here again, this unsupported contention is wthout
specificity or distinction. Respondent sent nunerous notices,
publications, and other materials to petitioner and provided him
wth summaries, Certificate of Assessnments and Paynents, Forns

4340, with respect to his 1991 tax account. There is no other

8 W also note that petitioner failed to acknow edge t hat
the notice period is 5 business days, which even under
petitioner’s flawed approach coul d have expl ained the difference.
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specific indication by petitioner as to the information or
docunents he was or was not provided either prior to or during
t he hearing process.
The Appeals officer used Forns 4340 to verify the
assessnments. W have held that “it was not an abuse of
di scretion for the Appeals officer to use Forns 4340 for purposes

of conplying with section 6330(c)(1).” Nestor v. Conm Ssioner,

118 T.C. 162, 166 (2002); Davis v. Comm ssioner, supra at 41;

Li ndsay v. Conm ssioner, T.C. Menp. 2001-285.

Section 6330(c) (1) does not require the Appeals officer to
provi de taxpayers with a copy of a docunent verifying that the
requi renents of any applicable |aw or adm nistrative procedure
have been net. Section 301.6330-1(e)(1), Proced. & Adm n. Regs.,
requires that the Appeals officer obtain verification before
issuing the determnation; it does not state that he or she nust
provide it to the taxpayer. Further, there is no |egal
requi renent that the Appeals officer provide a taxpayer with
copi es of the delegations of authority, assessnent records, or
ot her underlyi ng docunents maintai ned by respondent with respect

to a taxpayer’s account. Nestor v. Conm ssioner, supra at 166.

Accordingly, the Appeals officer in this case sufficiently
verified the 1991 tax assessnments and was not required to provide

nor e.
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V. Wiether the Penalties and I nterest Assessed Agai nst
Petitioner Were Excessive

Petitioner, in his brief, nmakes a terse reference to the
fact that the interest and penalties are excessive. 1In his
Novenber 19, 2004, facsimle to Appeals Oficer G antham
petitioner indicated that the tax year was then 13 years old and
that the inconme tax liability was only 25 percent of the total,
whereas the penalties and interest represented 75 percent of the
total. He also benpans the fact that the original 25-percent
addition to tax and 20-percent penalty assessed under sections
6651(a) (1) and 6662, respectively, continue to increase in that
they are interest sensitive. Petitioner contends that the 25
percent and 20 percent amounts set forth in the respective
statutes are intended to be limtations on the maxi num anount of
penalty and that the increased anbunts are “excessive”.

As al ready di scussed, petitioner was not entitled to raise
the underlying nerits of the tax and penalties for 1991 because
he received a statutory notice of deficiency and litigated the
merits of same. See sec. 6330(c)(2)(B). Petitioner has not
shown that the anount of tax, penalties, or interest are

incorrectly conputed.® Instead, he broadly clainms they are

° It is clear that the addition to tax and penalty were
assessed in anmounts that coincided wth the dollar anmounts
contained in our decision in the deficiency proceeding.
Petitioner is barred fromcontesting that assessnent under the
principle of res judicata as well as sec. 6330(c)(2)(B)

(continued. . .)
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excessive without providing any statutory, regulatory, or case
precedent in support of his position. To the extent that
petitioner was entitled to question the amount of the penalties
and interest included in the outstanding 1991 tax liability, he
has not provided sufficient information fromwhich we could
concl ude that respondent’s assessed anpunts are in error.

VI. Vhether There WAs Compli ance by Respondent Wth
Sections 6631 and 6751

Sections 6631 and 6751, which were enacted as part of the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, 112 Stat. 685, requires the Secretary to include
certain information on any notice to a taxpayer of liability for
interest or for a penalty. Sections 6631 and 6751 were effective
for notices sent to taxpayers after Decenber 31, 2000, which date
was extended to June 30, 2001, by the Community Renewal Tax
Rel i ef Act of 2000, Pub. L. 106-554, section 302(b) and (c), 114
Stat. 2763A-632. In addition, sections 302(b) and (c) of the
Community Renewal Tax Relief Act of 2000 al so provided that the
requi renents of sections 6631 and 6751(a) would be “treated as

met” if any notice issued after June 30, 2001, and before July 1,

°C...continued)
Al t hough petitioner is not barred fromcontesting whether the
i nterest accunul ated on the assessnent was correctly conputed by
respondent, he has not made that argunent. See Urbano v.
Conmm ssioner, 122 T.C 384, 392-393 (2004). Petitioner’s
argunent here is that accunulated interest on the addition to tax
and penalty causes those anobunts to exceed the statutorily
prescribed percentages of 25 and 20 percent, respectively.
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2003, contained a tel ephone nunber at which the taxpayer could
request a copy of assessnents and paynent histories including
i nterest and penalties.

In this case, 10 notices were sent to petitioner with
respect to his 1991 tax liability. Six of those notices were
sent prior to the extended June 30, 2001, effective date. One of
the notices sent after June 30, 2001, contained tel ephone nunbers
and is treated as neeting the requirenents of sections 6631
and/or 6751(a). The remaining three notices did not neet the
i nterest conputation requirenents of section 6631.

The question we nmust consider is whether respondent’s
failure to conply with the section 6631 conputation of interest
requi renents on 3 of 10 notices has any effect on the validity or
ef fectiveness of the 1991 assessnent and/or the NFTLs filed by
respondent. The statute requires that respondent include a
conputation of the anpbunt of interest on each notice, but there
i's no indication of any consequence or renedy for failure to do
so.

In the context of the review of an adm ni strative act or
proceeding, this Court has utilized the “theory of detrinental
reliance” and considered the “rule of prejudicial error”
(otherwi se known as the doctrine of harmess error). See, e.g.,

Nestor v. Commi ssioner, supra at 167; Rochelle v. Conni ssioner,

116 T.C. 356, 363 (2001), affd. 293 F.3d 740 (5th Gr. 2002).
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The question in such cases usually involves the effect, if any,
that a procedural om ssion or error woul d have on the outcone or
validity of respondent’s actions. GCenerally, review ng courts
have di sregarded procedural om ssions or errors
unl ess there was reliance on and prejudice to the conplaining
party.
The Court of Appeals for the First Grcuit provided
gui dance, suggesting that a bal anced approach be used in applying
the rule of prejudicial error, as follows:
be cautious in assumng that the result would be the
sane if an error, procedural or substantive, had not
occurred, and there may be sone errors too fundanental
to disregard. But even in crimnal cases involving
constitutional error, courts may ordinarily concl ude
that an admtted and fully preserved error was
“harnml ess beyond a reasonabl e doubt.” Agency m ssteps
too may be disregarded where it is clear that a remand
“woul d acconplish nothing beyond further expense and
delay.” [Citations omtted.]

Save Qur Heritage, Inc. v. FAA 269 F.3d 49, 61-62 (1st G

2001). It has been held that the party seeking judicial review
of an agency action bears the burden of denonstrating prejudice

fromany error. Boyd v. United States, 121 Fed. Appx. 348, 350

(10th Gir. 2005), affg. 322 F.Supp.2d 1229 (D.N.M 2004); DSE,

Inc. v. United States, 169 F.3d 21, 31 (D.C. GCr. 1999).

In this case respondent failed to conpute the amount of
interest on three notices sent to petitioner after the extended
effective date of sections 6631 and 6751(a). In that regard,

respondent did include a tel ephone nunber that petitioner could



- 24 -
have used to obtain the anopunt of outstanding interest on his
1991 tax liability. |In addition, respondent provided petitioner
with statements of the anpbunt of interest outstanding at the tine
the Fornms 4340 were presented to him Petitioner, who is an
experienced attorney, does not contend or allege that he in any
manner was prejudiced by respondent’s failure to provide the
anount of interest on the notices. Petitioner has not stated how
he may have been prejudiced by the om ssion of the anount of
outstanding interest on the three notices. The fact of the
matter is that petitioner was well aware of the anount of
interest and conpl ained mghtily about it.

In this record there was no prejudice on respondent’s
om ssion of the amount of interest on 3 of the 10 notices sent to
petitioner. Further, petitioner has not shown that he was
prejudi ced by such om ssions. Accordingly, we find it
unnecessary to consider what type of renedial action, if any,

woul d be appropriate.

VI1. \Vether Respondent’s Filing of Notices of Federal Tax
Li en was | nproper Deprivation of Property or Property
Ri ght s

Continuing with his shotgun approach to this proceeding,
petitioner contends that “The Fifth Amendnent to the United
States Constitution provides that no person shall be deprived of
life, liberty or property w thout due process of |law, which is

not a termw thout neaning.” Respondent’s use of statutorily
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created summary coll ection provisions has been approved by the
courts for many years and found to be constitutional. Here,
obviously, there is no taking or deprivation of property w thout
due process. The adm nistrative proceeding in which petitioner
participated and the litigation in which he now engages are
designed to provide petitioner with due process. See Myers v.

United States, 647 F.2d 591, 602 (5th Gr. 1981). Moreover,

petitioner availed hinself of the opportunity to litigate the
merits of respondent’s determ nation of the underlying tax
liability and pursued his position on appeal to the Court of
Appeals for the Fifth Grcuit. It was only after our decision in
that case was final and petitioner’s failure to pay that
respondent used summary coll ection nethods. Here again
petitioner’s contention is w thout substance or nerit.

VI11. \Wether Respondent Was Entitled To O fset Tax

Ref unds From Joint Returns of Petitioner and Hs Wfe

Agai nst Petitioner’s Qutstandi ng | ndividual 1991 Tax
Qobligation

Petitioner’s individual tax litability, including interest
and penalties, was approxi mately $288,028.05 (with interest
cal cul ated to January 31, 2006). Respondent offset a total
amount of $772.64 of refunds frompetitioner’s and his wife's
joint 1999 through 2002 Federal inconme tax returns. Petitioner
broadly contends that respondent is not entitled to offset joint
i ncome tax refunds against the individual tax of one of the joint

filers.
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Initially, the filing of a joint return does not, per se,
make the joint filers equal “owners” of any refund of tax from
said return. Instead, each joint filer is apportioned an
interest in the overpaynent to the extent he or she contributed

to the overpaynent. See Gens v. United States, 230 . d. 42,

673 F.2d 366 (1982). |In that regard, petitioner has not shown
that any portion of the overpaynents for the years 1999 t hrough
2002 was attributable to his wife. Wthout such information, we
cannot find that there was any abuse of discretion in not

adj usting or reversing the offsets.

Concl usi on _and Hol di ng-- Al t hough petitioner’s filings were

sparse and terse, we have carefully considered his sunmmary
contentions. To the extent that we have not addressed any
particul ar aspect of his contentions, they are not worthy of
further consideration or coment. W hold that respondent’s
determ nation to pursue collection by filing Notices of Federal
Tax Liens was not an abuse of discretion. In this case where
petitioner has not shown how a conpromise of his liability would
pronote effective tax adm nistration coupled with his adm ssion
that his assets are sufficient to pay the outstandi ng tax
l[iability, respondent’s refusal to consider alternatives is not
an abuse of discretion. Petitioner’s contention in this regard
has been that the filing of a lien wll affect his credit and

ability to sell or transfer assets. Those reasons do not, per
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se, nmake it unreasonable for respondent to refuse an offer-in-
conpri se.
To reflect the foregoing,

Deci sion will be entered

for respondent.




